@ LAW360

Portfolio Media. Inc. | 111 West 19" Street, 5th Floor | New York, NY 10011 | www.law360.com

Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

Which Pandemic-Era Retail Bankruptcy Changes Will Stick?
By Scott Fleischer (December 5, 2022, 2:22 PM EST)

The past few years have been transformative and volatile in many ways, and retail
bankruptcies were no exception.

For each of the topics covered — Subchapter V, lease decision timing, lease
obligation extensions, deferred rent payments and case conduct — this article
reviews what has happened and assesses what might happen going forward.

Did the changes stick, or was this all just a phase?
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Subchapter V Scott Fleischer

The Small Business Reorganization Act,[1] which went into effect in February 2020,[2] added Subchapter
V[3] to Chapter 11 of the U.S. Bankruptcy Code[4] to provide small businesses with a more efficient,
cost-effective way to reorganize.

At first, only businesses with up to $2,725,625 of noncontingent, unliquidated debt owed to
nonaffiliates or insiders were eligible.[5] However, in March 2020, the debt limit was increased to $7.5
million for one year.[6]

March 2021 saw Congress extend the $7.5 million debt limit by another year, through March,[7] and in
June — the deadline was missed, but the legislation was retroactive — the debt limit was extended

through June 2024.[8]

Subchapter V retains many features of regular Chapter 11 cases, but it also differs in a number of ways,
including:

¢ No creditors committee;

No U.S. trustee fees;

The appointment of a Subchapter V trustee;

A 90-day deadline to file a plan;

Permanent exclusivity to file a plan;



e No required disclosure statement for the plan;
e The ability to retain equity as a change to the absolute priority rule; and

e Payment of amounts owed over time, which may include the debtor's net disposable income
over a three- to five-year period.

Many small businesses have taken advantage of Subchapter V since its inception, including single-
location or small chain retailers, with approximately 23% of Chapter 11 petitions being of the
Subchapter V variety in the first year of enactment,[9] which increased to about 38% of Chapter 11
filings in 2021.[10]

The decreased costs and streamlined process compared to a normal Chapter 11 case, along with the
ability to retain equity, seem to be the most significant driving factors, and a new middle market of retail
and other Chapter 11s has therefore emerged.

It is widely expected that the $7.5 million debt limit will be extended, either temporarily or
permanently, prior to its scheduled sunset in June 2024 to facilitate the continued, substantial use of
Subchapter V.

Lease Decision Timing

Since 2005,[11] debtors have had an initial period of 120 days to assume or reject their unexpired leases
of nonresidential real property — i.e., retail store leases — with a potential 90-day extension for cause
that could take the assumption or rejection period to 210 days under Section 365(d)(4) of the
Bankruptcy Code.

In December 2020, Congress amended Section 365(d)(4) to provide for an initial 210-day period to make
lease decisions, which may be extended by up to 90 days for a total of up to 300 days.[12] This
amendment is scheduled to sunset Dec. 27, though it would continue to apply to cases commenced
prior to the sunset date.

The increased time to make lease decisions mostly affected retail company Chapter 11's filed in 2020
through mid-2021, when there was more uncertainty amid closures and restrictions.

Since in-person retail operations have mostly stabilized given the lack of recent legislation or other
governmental measures hindering such operations, and the fact that the 210-day limitation was enacted
to protect landlords, an extended period of up to 300 days for debtors to assume or reject leases
appears unlikely to stick.

Lease Obligation Extensions

Section 365(d)(3) of the Bankruptcy Code was generally thought of as a debtor's requirement to timely
perform its lease obligations.

Without any legislative change, though, this was turned on its head in many retail bankruptcy cases
from 2020 and 2021. It turns out that very section also provides for an extension of a debtor's lease

obligations for cause by up to 60 days.[13]

Congress did make a change when it came to Subchapter V cases, where a potential additional 60-day



extension — for a total of up to 120 days — was available for a COVID-19-related material financial
hardship.[14]

In regular Chapter 11 cases, 60-day extension requests quickly became very common and were nearly
always granted.

Since retail has stabilized — relatively speaking — and store closures are no longer at play, retail debtors
have generally stopped making these requests and the practice as it applies to Section 365(d)(3) seems
to have gone back to normal.

In Subchapter V cases, initial 60-day extension requests were not as common as in larger Chapter 11
cases, and additional 60-day requests were extremely rare. It is therefore expected that Section
365(d)(3)(B) will sunset and Subchapter V debtors will operate under the same rules as in other Chapter
11 cases.

Deferred Rent Payments

Prior to its amendment, Section 547 of the Bankruptcy Code exposed payments made by a tenant
outside the ordinary course of business within 90 days of its bankruptcy filing to potential clawback,
meaning the recipient could be sued by a debtor or trustee to demand the return of the payments.

In recognition of the chilling effect this could have on retail landlords, Section 547 was amended in
December 2020 to carve out covered payment of rental arrearages.[15]

With this change, payments made by tenants pursuant to lease amendments, deferral agreements, or
both on or after March 13, 2020, would not be considered preferential transfers subject to clawback.
Just as with certain other provisions of the Consolidated Appropriations Act of 2021, this is scheduled to
sunset Dec. 27.

While this might have provided some comfort to landlords, it does not appear the change had a
significant impact. Preferences are often waived, affirmatively buried or simply not pursued, plus the
deals at issue were negotiated before the enactment of this provision.

Since we are now past the time in which most debtors or trustees would pursue preferential transfers
from Chapter 11 cases that were filed in the 90 days following March 13, 2020, this might sunset and
bring Section 547 back to what it was.

However, there's also no harm in extending the amendment to ensure that any such payments are
protected, so it remains to be seen what Congress does on this front.

Case Conduct

Large retail debtors frequently file their Chapter 11 petitions in select jurisdictions where they feel the
conditions — the specific bankruptcy court and set of judges — are most favorable, irrespective of what
venue may be home to its headquarters or other base of operations.

With the wide adoption of virtual appearances, forum selection has only been exacerbated.

While there are upsides, such as a decreased cost to the debtor's estate by limiting travel, there are also



downsides, such as losing personal interactions and encountering technological issues.

Anyone who was on the first-day hearing in the In re: Cineworld Group PLC matter in the U.S.
Bankruptcy Court for the Southern District of Texas in September[16] can attest to the latter, as phone
issues and a movie-themed presentation didn't quite deliver a box-office hit through no fault of the
parties.

Unless the Bankruptcy Venue Reform Act of 2021[17] — which proposed to limit a Chapter 11 debtor's
choice of bankruptcy court venue to a district where its principal place of business or principal assets are
located — or similar legislation is passed, debtors will likely continue to have nearly free rein.

In the meantime, though, certain bankruptcy courts are taking measures to make debtors think twice
about this practice.

The Southern District of Texas bankruptcy court, consistently among the most popular courts for retail
debtors, very recently came out with its general order, effective Jan. 1, which allocates the percentage
of Chapter 11 cases, among others, that are assigned to the various bankruptcy judges.[18]

In recent years, either U.S. Bankruptcy Judges David Jones or Marvin Isgur presided over their district's
large retail cases.

Seemingly as a direct response to debtors filing in the White Plains division of the U.S. Bankruptcy Court
for the Southern District of New York to access U.S. Bankruptcy Judge Robert D. Drain, as of November
2021, mega Chapter 11 cases would be "assigned on a random basis ... irrespective of the courthouse in
which the case is filed."[19]

It will be interesting to see whether other courts follow suit or venue legislation is passed, as either or

both of which could provide for a more equitable spread of Chapter 11 retail cases but likely with less
predictability as to certain bankruptcy courts that may not have been utilized as frequently.
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